for
The Defense

Volume 4, Issue 5 ~ ~ May 1994

The Training Newsletter for the
Maricopa County Public Defender’s Office

Dean W. Trebesch
Maricopa County Public Defender

Practice Tips:
Tipping the Scales Back to the Accused!
by Christopher Johns

Crime!! The word has come to connote fear and
panic. At no other time has there been as much need for
the well-armed (and armored) defense counsel. This
month’s lead article is a compilation of practice tips
geared to help the dedicated souls willing to defend the
accused.

Many of the practice tips in this article were
passed along to me by more gifted practitioners in our
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office. Where I could remember who they were, I've
given them credit.

Look Who’s Not Talking

A recurring issue for defense counsel is the
alleged crime victim who refuses a pretrial interview and
then testifies at trial. Some prosecutors and judges are
refusing to allow defense counsel to vigorously cross-
examine the alleged victim on his pretrial refusal to be
interviewed.

Just about every month our training division gets
several calls from attorneys (within and outside the office)
about a trial judge who is buying the government’s
argument that defense counsel has no right to inquire into
this area because so-called victims have a constitutional
right to refuse an interview. Prosecutors, and apparently
some judges, make the misplaced analogy to the U.S. and
Arizona constitutional right to silence in the face of
government interrogation.

Well, for the Defense thinks they are wrong. It
is an egregious abuse of judicial discretion to restrict
defense counsel’s cross-examination of the alleged victim
witness. Here’s the argument that you’ll probably want
to make part of your trial notebook:

Cross-examination Fundamenial to Justice:
Unchain My Heart

First, about every basic law book around
acknowledges that the right to cross-examination is a
fundamental part of our criminal justice system. See, e.g.,
M. Udall, J. Livermore, P. Escher & Mclvain. Law of
Evidence (3rd Ed. 1991). Plus the Evidence Rules make
it plain that "cross-examination in Arizona is not restricted
to matters covered on direct examination, but may extend
to any matter relevant to the case.” See Rule 611(b).

A witness’s refusal to talk to defense counsel
prior to trial goes to his credibility. "Prejudice ensues
from a denial of the opportunity to place the witness in
his proper setting and put the weight of his testimony and
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his credibility to a test, without which the jury cannot
fairly appraise them.® Alford v. U.S., 282 U.S. 687, 51
S.Ct. 218 (1931). See also State v. Little, 87 Ariz. 295,
350 P.2d 756 (1960).

Second, while an alleged victim in Arizona does
have a state constitutional right to refuse an interview by
the defendant or her attorney, complaining witnesses do
not have the right to refuse to testify at an accused’s trial.
S.A. v. Superior Court, ___ Ariz. __, 831 P.2d 1297
(App. 1992).

Statutory Language Clarifies: I Can See Clearly

Moreover, the Victims® Rights Implementation
Act provides that "if the defendant or the defendant’s
attorney comments at trial on the victim’s refusal to be
interviewed, the court shall instruct the jury that the
victim has the right to refuse an interview under the
Arizona Constitution.” A.R.S. Section 13-4433(E).

By enacting A.R.S. 13-4433(E), the legislature
recognized that alleged victim-witnesses who refuse
pretrial interviews would be challenged on cross-
examination during trial. Why else enact such an explicit
provision? Hence, defense counsel is entitled to go into
the facts and circumstances surrounding the alleged
victim’s refusal to interview prior to trial. Not only may
this cross-examination result in testimony bearing on
credibility, but also motive, and in some instances
prosecutorial misconduct (e.g., where the prosecutor
failed to promptly notify an alleged victim of defense
counsel’s interview request).

Jor The Defense

ne With The Win

Like the fish that got away, sometimes clients’
lack of faith in the fairness of the criminal justice system
inspires them to search for justice in other places. Some
prosecutors, in the spirit of fairness, then insist on trying
our clients in absentia. If it weren’t already lonely
enough to be a defense lawyer, trying a case in absentia
is much like the cold trek to a Tibetan temple---even
when you get there not much is happening.

Well, praises to Justice Blackmun. In Crosby v.
U.S., 113 8.Ct. 748 (1993), the Supreme Court held that
Federal Rule of Criminal Procedure 43 prohibits the trial
in absentia of an accused who is unavailable prior to trial
and is absent at its beginning. In other words, if a client
disappears during the trial there is no reason why it
shouldn’t proceed without her. If, however, the client is
not there for the beginning of the trial the federal rules
and sound public policy favor not trying the accused.
According to Justice Blackmun’s opinion for the majority,
"[t]he language, history, and logic of Rule 43 support a
straightforward interpretation that prohibits the trial in
absentia of a defendant who is not present at the
beginning of trial."

Stand Up for Your Rights: Mr. Marley

"Get up, stand up for your rights!" What’s the
Arizona connection? You guessed it. Rule 19.2 of the
Arizona Criminal Rules is similar to Rule 43. At least
the operative language that the accused "has the right to
be present at every stage of the trial” is the same point.
Although Rule 9.1 of the Arizona Rules purports to allow
the defendant to waive his presence, it does not
specifically authorize trials in absentia.  Plus, the
comment to Rule 9.1 drones on about its similarity to
Rule 43 and that "[n]o major change in the law is
intended."” Let’s face it, in times of scarce judicial
resources, this is just common sense. Practitioners should
rely upon the arguments of Crosby to avoid trials in
absentia. [case submitted by Carol Carrigan].

I Think I’m Going Out of My Head

Our client’s mental competence to stand trial is
a fundamental prerequisite of the adversarial nature of the
criminal justice system. Many savvy criminal law
practitioners are skeptical of the low threshold that the
"system” uses to determine our client’s ability to assist in
his own defense. Talk about trials in absentia. Despite
findings by mental health professionals that clients are
"competent,” many just can’t assist counsel or know
what’s going on. Well, what would you think if you
knew that the clients are actually coached about the nature
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of the system, and that Correctional Health Services
routinely "schools” clients in the nuances of the criminal
justice system?

Rule 11 School: Dazed & Confused For So Long It’s Not
True

That’s right, the same adversarial system that
practitioners rely on to resolve competence issues actively
teaches clients to be "competent.” Correctional Health
Services runs what is called "Rule 11 Group" at the
Durango Jail. What is Rule 11 Group? When our clients
are found incompetent, they are sometimes, apparently,
asked to participate in several group sessions with a
psychologist to coach them on information about the
criminal justice system.

In other words, when clients are "restored " to
competence, it is not just because their medication
suddenly took effect. It may be, in fact, because the
client has been attending Rule 11 Group with a
Correctional Health therapist. The therapist’s role--
restore the client to competence.

This is important information that practitioners
should be aware of in any further proceedings on
competence. The fact that the client was "schooled” may
be an important detail that the fact finder should know.
While the client may have memorized certain information,
it may be that she still can not assist in her own defense.
The client, as well as the Correctional Health therapist,
may have to be carefully interviewed to determine the
nature of treatment and the number of sessions the client
attended in "Rule 11 Group" before the client was
"restored.” Although it is everyone’s duty to insure that
only competent persons are tried in the criminal justice
system, the adversarial nature of the system means that
defense counsel is always in the best position to protect
the client’s rights. [Notes on Rule 11 Group submitted by
Mara Siegel. Mara attended one of the sessions with her
client.]

Wise Crack

Last month for The Defense summarized the
recent Eastern District of Missouri federal case holding
that greater punishment for crack cocaine is
constitutionally invalid. On February 11, 1994, U.S.
District Judge Clyde S. Cahill, writing for the district
court, wrote that the court found no material difference
between the chemical properties of crack and powder
cocaine. Essentially, according to Judge Cahill, they are
one and the same drug. The court further wrote that
“[t]he ’symbolic’ action of the Congress in raising [the
ratio of crack to powder cocaine] is an indication of its
irrational and arbitrary actions, and further evidences the
failure of the Congress to narrowly tailor its provisions as
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required by law in suspect class cases.”

for The Defense continues to advocate that
practitioners use the analysis of U.S. v. Clary, #89-167-
CR(4) for Arizona drug laws, and even prosecutorial
policies.

Don’t Be Cruel

Another federal district court decision also has
found higher penalties for crack cocaine unconstitutional,
however, on an entirely different basis.

On January 24, 1994, U.S. District Judge Louis
F. Oberdofer of the U.S. District of Columbia ruled in
U.S. v. Walls et. al. #92-0234-LFO, that the federal crack
cocaine minimums are cruel and unusual punishment.
According to the court:

"In this case, examination of the
constitutionality of the crack penalties as
applied to defendants . . . may take into
account the combined actions of
Congress, police and prosecutors, and
the courts, which ultimately brought the
penalties to bear upon them: the
emanations from the racist origins of the
Harrison Act, the racist implications
arising from the public clamor in 1986
about crack in the inner city, and the
unfortunate haste in which Congress
passed and enacted the enhancement . .

Practitioners would be wise to remember a quote
from Shirley Chisholm in Unbought and Unbossed
(1970): "Racism is so universal in this country, so
widespread and deep-seated, that it is invisible because it
is so normal.”

I Went Down to the Chelsea Drug Store

One sound I hate is that of our client’s loved
ones as they wail when clients are led away after a
finding of guilt. The process, of course, is not over at that
stage; it may in fact just be starting. Advocacy at
sentencing is critical to effective, quality, legal
representation. Well, you may not always get what you,
but if you try, sometimes you get what you need.

You Ain’t Nothing But a Hound Dog

May a trial judge consider incidents not
resulting in a conviction for sentencing clients?
Unfortunately, the simple answer is "yes." Several
jurisdictions have held that for sentencing purposes the
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sentencing judge may actually use facts from a case that
has gone to trial and where the accused was acquitted!

In State v. Kelly, 122 Ariz. 495 (App. 1979), for
example, our Arizona Court of Appeals held that a trial
court is vested with discretion to consider relevant
information about the defendant’s past conduct. The Kelly
case does rely on, however, at least one federal case that
extends the analysis further. In U.S. v. Sweig, 454 F.2d
181 (2nd Cir. 1972), the court implied that the sentencing
court may consider acquitted crimes in sentencing if it
was the sentencing judge who heard the case. In those
cases, the trial court would have had the opportunity to
observe witnesses and the defendant, if she testified. This
is an important distinction upon which practitioners may
want to rely.

Born to Lose?

Moreover, due process requires balancing the
reliability of information. "[A] due process right exists to
be sentenced only on information which is accurate and
reliable, and sentences based on information or
assumptions that are materially false or unreliable violated
due process.” See C.J.S. Constitutional Law, Section
1086. In other words, the client doesn’t have to be born
to lose.

Street Fight'n Man

Practitioners may use Rule 26.8 of the Criminal
Rules to object to presentence reports that contain
unreliable information from police reports. Rule 26.8
grants defense counsel the right to object to the contents
of a presentence report. If the court sustains objections
to the presentence report, it may take various actions,
including but not limited to:

Excising objectionable language or sections of the
report

Ordering a new report with specific instructions
and directions

Directing that another probation officer prepare
a new report

Ordering the original (objectionable) presentence
report sealed.

An incorrect presentence report should never
follow the client to prison (or become part of the record
for later use again the defendant). [From a motion
submitted by Michael Hruby.] g
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New DUI/BUI Laws and

Not-So-New DHS Regulations
by Gary Kula

With the completion of the recent legislative
session, a number of changes have been made in the laws
pertaining to the offense of Driving While Under the
Influence. These new laws go into effect on July 17,
1994. A number of minor changes have also been made
in the DHS regulations. The revised regulations went into
effect on February 28, 1994. At the end of this article
are several of the revised checklists which will be used as
part of the statewide implementation of duplicate breath
testing.

E B.U.L.

Perhaps the most publicized DUI bill to make it
through this recent legislative session was House Bill
2187. This bill introduced the criminal offense of Boating
While Under the Influence (BUI). The wording of this
new offense, which is contained in A.R.S. §5-395, is
substantially similar to the language of A.R.S. §28-692.
The actual wording of this offense is as follows:

A. IT IS UNLAWFUL FOR ANY
PERSON TO OPERATE OR BE IN
ACTUAL PHYSICAL CONTROL OF
A MOTORIZED WATERCRAFT
THAT IS UNDERWAY WITHIN THIS
STATE UNDER ANY OF THE

" FOLLOWING CIRCUMSTANCES:

1. While under the influence of intoxicating
liquor, or any drug, a vapor-releasing substance
containing a toxic substance or any combination of liquor,
drugs or vapor-releasing substances if the person is
impaired to the slightest degree.

2. If the person has an alcohol
concentration of 0.10 or more within two hours of driving
or being in actual physical control of the motorized
watercraft.

3. While there is any drug as defined in
section 13-3401 or its metabolite in the person’s body.

4. If the motorized watercraft is a
commercial, motorized watercraft and the person has an
alcohol concentration of 0.04 or more.

The offense of BUI has provisions for the same
affirmative defense and statutory presumptions which are
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available under A.R.S. §28-692. As far as sentencing
goes, many of the provisions are identical to the typical
DUI offense. For a first conviction an offender will be
required to complete alcohol screening, education and
treatment. If completed, the offender will only have to
serve 24 hours in jail and the remaining nine days of the
ten-day sentence will be suspended. One minor difference
between this offense and the typical DUI offense is that
the fine for a first offense may not exceed $500.00.

Within the BUI statute, there are also provisions
addressing the issue of blood, breath and urine testing.
The statute provides that "any person who operates a
motorized water raft that is underway within this state
shall submit® to a test or tests of his blood, breath, urine
or other bodily substance if arrested for BUI or A.R.S.
34-244(35) (see below), (A.R.S. §5-395.03). A person
who refuses to submit to any test or tests is subject to a
civil sanction of $500.00 (A.R.S. §5-395.03(E)).

Interestingly enough, there is also a felony or
aggravated BUI offense. Aggravated BUI is a class 4
felony and occurs when a person commits a third or
subsequent violation of BUI. For a third conviction
within a five-year period, the offender must serve not less
than four months in prison. If convicted of a fourth or
subsequent BUI within five years, the offender must serve
not less than eight months in prison. Additionally, a
person convicted of Aggravated BUI is subject to a boat
forfeiture provision. (A.R.S. §5-396.01).

With the creation of a BUI offense, it is now a
misdemeanor offense for a person under the age of 21
years to operate or be in actual physical control of a
motorized water craft that is underway while there is any
“spirituous liquor” in their body. (A.R.S. §4-244(35)).
"Underway" has been statutorily defined as meaning that
a water craft on public waters is not at anchor, is not
made fast to the shore or is not aground. (A.R.S. §5-
301(13)).

II. MOTORIZED SKATEBOARDS

Not all news out of the legislature has been bad,
however, as thanks to the efforts of the motorized
skateboard lobby, the legislature has decided that
motorized skateboards are not motor vehicles for purposes
of the vehicle code. So as to avoid any confusion
between a motorized skateboard, which can travel upward
of 20 mph, and a Yugo, which cannot, the statute goes on
to define a motorized skateboard as a self-propelled
device that has a motor, a deck on which a person may
ride and at least two tandem wheels in contact with the
ground. (A.R.S. §28-101(36)).

for The Defense

1. M.V.D.

Under current law, M.V.D. has the discretion to
suspend or revoke a person’s driving privileges if it is
determined that the person is incompetent to drive a motor
vehicle. (A.R.S. §28-446(A)(5)). This discretionary
authority has now been statutorily defined in the new
A.R.S. §28-446(A)(5). Under this statute, M.V.D. has
the authority to suspend or revoke the driving privileges
of a person who "is medically, psychologically or
physically incapable of operating a motor vehicle and,
based on law enforcement, medical or other department
information, the continued operation of a motor vehicle by
the licensee would endanger the public health, safety and
welfare.” Additionally, if M.V.D. has good cause to
believe that a person is medically, psychologically or
physically incapable of operating a motor vehicle and
would endanger the public health, safety and welfare if
allowed to continue to drive, an examination may be
required to determine if such grounds do in fact exist.
(A.R.S. §28-447). In making the determination as to
whether good cause exists to suspend or revoke a person’s
license under these conditions, M.V.D. may now use
accident information received under the vehicle code or
from other governmental agencies. (A.R.S. §28-447(B)).
If this suspension or revocation is entered, there is a
provision for an administrative hearing to challenge the
findings of the department. (A.R.S. §28-446(F)). In
order for a person to get their license back following this
type of suspension, certain conditions, which are fully
outlined in A.R.S. §28-448(F)(1) and (2), must be met.

The vehicle code has also been amended as to the
consequences for a conviction for the offense of driving
while license is canceled. A.R.S. §28-473(F) provides
that upon receiving notice of conviction from a court,
M.V.D. will suspend the person’s driving privileges for
a period of mot less than three months for a first
conviction and not less than six months for a second or
subsequent conviction. (A.R.S. §28-473(F)(1), (2)).

Iv. DU

While we all fully expect that the per se blood
alcohol level will be lowered to .08 in the next legislative
session, the changes in the current DUI statute were only
minor in nature and primarily affected offenses involving
commercial vehicles. The most significant change in this
area is the elimination of the statutory presumptions
(A.R.S. §28-692(N)) for the commercial vehicle DUI
offense.

The sentencing provisions for misdemeanor DUI
did not change much. The only change is that now upon
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a second DUI conviction within five years, the "judge
shall order the surrender of any driver’s license of the
convicted person, and the clerk of the court shall
invalidate or destroy the driver’s license and forward the
abstract of conviction to the department.” (A.R.S. §28-
692.01(E)).

There were two minor modifications made in the
area of felony DUI’s. Previously, a DUI offense became
a felony (aggravated) if it occurred while the person was
driving in violation of a restriction which was placed on
his license as a result of a violation of Section 28-692 or
under Section 28-694. Under the new law, it is not
necessary to show that the person was driving in violation
of his restriction. A.R.S. §28-697(A)(1) now only
requires that the DUI offense occur while the person’s
driver’s license or privilege to drive is restricted as a
result of violating Section 28-692 or under Section 28-
694. Another noteworthy change in the felony DUI area
can be found in the statute for the alcohol abuse treatment
fund. Felony DUI offenders who work while in DOC
may now have one-third of their wages deposited in their
"spendable” account.  (A.R.S. §31-255(B). The
remaining two-thirds of their wages will be deposited in
the alcohol abuse treatment fund account.

V. MISCELLANEOUS

Senate Bill 1132 also modified the causation
requirements for the assessment of emergency response
costs for persons operating motor vehicles, aircraft, water
craft, or water skis while under the influence. Under the
new law, it now must only be shown that the person
under the influence caused the accident for the assessment
to be made. (A.R.S. §28-699).

The last substantive change in Senate Bill 1132
affects eligibility for Shock Incarceration. A.R.S. §41-
1604.08(A)(7) now provides that a person who commits
negligent homicide or manslaughter is not eligible for
Shock Incarceration.

VL NEW DHS REGULATIONS

New regulations have been promulgated by the
Arizona Department of Health Services for the
determination of alcohol concentration. These regulations
went into effect on April 28, 1994. You may obtain a
copy of the mew regulations by either contacting the
training division of our office or the Arizona Department
of Health Services, Division of State Laboratory Services,
3443 N. Central Avenue, Suite 810. You may also call
the Arizona Department of Health Services at 255-3454 to
obtain your copy. Now that police agencies statewide are
implementing duplicate breath testing procedures, we

for The Defense

thought it would be helpful to provide you with a copy of
the new checklists to be used by operators in
administering breath tests on the Mark IV GCI and the
Intoxilyzer 5000. (See Pages 7 through 15.) o

Bulletin Board

Training Schedule
On June 3, 1994, our office will sponsor our

annual Ethics Seminar "Victims’ Rights, Pretrial
Publicity & Other Cutting-Edge Issues for Criminal
Defense Lawyers. " This event will be held from 1:30 to
4:45 p.m. in the Supervisors Auditorium (205 West
Jefferson). Anyone interested in attending should contact
Heather Cusanek at 506-7569.

Speakers Bureau

Tom Klobas spoke to the Lawyers Club of Sun
City on April 21. Forty-five members attended the
luncheon where Tom spoke for 1% hours on the
organization of our office, the impact of the budget crisis
on our office, and his perspective of indigent
representation. g
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EXHIBIT II
OPERATIONAL CHECKLIST

ARIZONA DEPARTMENT OF EHEALTH SERVICES

STANDARD OPERATIONAL PROCEDURE
MARK IV GCI

DUPLICATE TEST

AGENCY :
NAME OF SUBJECT DATE
INSTRUMENT NO. LOCATION OF TEST
OPERATOR TIME OF TEST
TEST RESULTS 0.  AC TIME
B, ¢ SR
N < I
Immediately preceding the administration of the tests the subject underwent a
15 minute deprivation period from to by, .
( ) 1. OPERATE/STANDBY switch in STANDBY position.
( ) 2. Push OPERATE/STANDBY switch to OPERATE position. Wait until steady
green light comes on.
( ) 3. Depress and release RESET button. Observe + .00 Digital
Readout.
{ ) 4. Depress and relaaaa ANALYZE button for blank reading.
( ) 5. Reading + .00.
( ) 6. Affix mouthpiece, take ‘breath sample. Observe results in 90
seconds (record result and time of test).
( ) 7. Push OPERATE/STANDBY switch to STANDBY and push RESET.
( ) 8. If proper duplicate tests have not been obtained repeat steps 2
thru 7.
( ) 9. Remove RECORDER STRIP CHART, attach it to ALCOHOL INFLUENCE

Note:

REPORT and add subject's name to STRIP CHART.

Duplicate tests shall be between 5 and 10 minutes apart. Two
consecutive tests shall agree within 0.020 alcohol concentration.

DHS/DSLS/Form C125(Rev.7-93)
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EXHIBIT J

THIS REPORT PREPARED PURSUANT TO DUTY IMPOSED BY
A.A.C. R9-14-404(A)

ARIZONA DEPARTMENT OF HEALTH BERVICES

STANDARD QUALITY ASSURANCE PROCEDURES
MARK IV GCI

A. PROCEDURE FOR CALIBRATION CHECKS AND CRITERIA FOR TESTING AND

ENSURING PROPER OPERATION

1. Perform initial calibration check by running one blank
analysis followed by an alcohol standard.

2. Fill out the calibration and maintenance record.

3. The instrument is considered operating properly if it is
found to be capable of determining the value of a known
alcohol standard within + .01 alcohol concentration or
+ 10% whichever is greater.

4. At least one calibration standard will be used during a
calibration check.

5. Operational controls and alcohol free subject testing are
included in initial calibration check.

B. GAS CHROMATOGRAPH INTOXIMETER CALIBRATION
AND MAINTENANCE RECORD

Agency QA Specialist

(print name)
GCI LOCATION DATE 19
CALIBRATION STANDARD O. AC
ACTUAL READING O. AC DIFFERENCE 0. AC

OPERATIONAL CONDITION - PROPER AND ACCURATE - YES NO

REPAIRS OR ADJUSTMENTS

SIGNATURE

DHS/DSLS/Form C106 (Rev.12-91)
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EXHIBIT O
OPERATIONAL CHECKLIST

ARIZONA DEPARTMENT OF HEALTH S8ERVICES

STANDARD OPERATIONAL PROCEDURE
INTOXILYZER MODEL 5000%

AGENCY

NAME OF SUBJECT DATE
INSTRUMENT SERIAL NO. LOCATION OF TEST

OPERATOR TIME OF TEST

TEST RESULTS_O. AC SAMPLE COLLECTED YES___ _NO____
Immediately preceding the administration of the test the subject
was observed for 20 minutes from to

by

( ) 1. Display reads "READY TO START" or "PUSH BUTTON TO START

TEST". Breath tube is warm to touch.

Push Start Test button.

Insert card in response to display.

Air Blank completed.

Insert mouthpiece into breath tube. Have subject blow

as long as possible. Result 0. AC.

( ) 6. a. If this sample is to be saved, remove end caps and
attach collector device. Push Start Test button.

OR

( ) b. If this sample is not to be saved, push Start Test

button immediately.

— e~ —
St Vit St N
b WwN

OR
c. If sample purge begins immediately, go to step 7.
Air blank completed. '
8. a. If a sample is saved, detach collector device and
firmly cap both ends. Push Start Test button.

-
~J
.

OR
( ) b. If a sample is not saved, push Start Test button
immediately.
OR
( ) c. If display reads "TEST COMPLETE", go to step 9.
( ) 9. When display reads "TEST COMPLETE", remove test record
card.

*WITH OR WITHOUT VAPOR RECIRCULATION

DHS/DSLS/Form C115 (Rev. 12-91)
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EXHIBIT OO
OPERATIONAL CHECKLIST

ARIZONA DEPARTMENT OF HEALTH SERVICES

STANDARD OPERATIONAL PROCEDURE
INTOXILYZER MODEL 5000+%

DUPLICATE TEST - WITH SAMPLE CAPTURE OPTION

AGENCY
NAME OF SUBJECT DATE
INSTRUMENT SERIAL NO. LOCATION OF TEST
OPERATOR TIME OF TEST
TEST RESULTS_O. AC TIME SAMPLE COLLECTED YES NO

0 - G e

0 :

Immediately preceding the administration of the tests the subject
underwent a 15 minute deprivation period from to
by

( ) 1. Display reads "READY TO START" or "PUSH BUTTON TO
START TEST". Breath tube is warm to touch.

2. Push Start Test button.

3. Insert card in response to display.

4. Air Blank completed.

5. Insert mouthpiece into breath tube. Have subject blow
as long as p0551b1e. Record results above.

( ) 6. a. If this sample is to be saved, remove end caps and
attach collector device. Push Start Test button.
OR
( ) b. If this sample is not to be saved, push Start Test

button immediately. -
OR
c. If sample purge begins immediately, go to step 7.
7. Air blank completed.
8. a. If a sample is saved, detach collector device and
firmly cap both ends. Push Start Test button.

T —

OR
( ) b. If a sample is not saved, push Start Test button
immediately.
OR
( ) c. If display reads “TEST COMPLETE", go to step 9.
( ) 9. When display reads "TEST COMPLETE", remove test record
card.

( ) 10. Repeat steps 1 thru 9.

Note: Duplicate tests shall be between 5 and 10 minutes apart.
Two consecutive tests shall agree within 0.020 alcohol
concentration.

*WITH OR WITHOUT VAPOR RECIRCULATION

DHS/DSLS/Form C129 (Rev. 7-93)
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EXHIBIT 00O
OPERATIONAL CHECKLIST

ARIZONA DEPARTMENT OF HEALTH SERVICES

STANDARD OPERATIONAL PROCEDURE
INTOXILYZER MODEL 5000%

DUPLICATE TEST - WITHOUT SAMPLE CAPTURE OPTION

AGENCY
NAME OF SUBJECT DATE
INSTRUMENT SERIAL NO. LOCATION OF TEST
OPERATOR TIME OF TEST,
TEST RESULTS_O. AC TIME
0
0
Immediately preceding the administration of the tests the subject
underwent a 15 minute deprivation period from to
by

( ) 1. Display reads "READY TO START" or "PUSH BUTTON TO
START TEST". Breath tube is warm to touch.

2. Push Start Test button.

3. If display reads "INSERT CARD", do so.

4. Air Blank completed.

5. Insert mouthpiece into breath tube. Have subject blow
as long as possible. Record results above.

( ) 6. Air blank completed. '

( ) 7. a. If display reads "WAIT", go to step 8.

OR '
b. If display reads "TEST COMPLETE", go to step 9.

8. Repeat steps 1 thru 7.

9. When display reads "TEST COMPLETE", remove test record
card. If duplicate tests have not been obtained
between 5 to 10 minutes apart with a .020 AC
agreement, repeat steps 1 thru 7.

Note: Duplicate tests shall be between 5 and 10 minutes apart.
Two consecutive tests shall agree within 0.020 alcohol
concentratioen.

*WITH OR WITHOUT VA?OR RECIRCULATION
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EXHIBIT P

THIS REPORT PREPARED PURSUANT TO DUTY IMPOSED BY
A.A.C. R9-14-404 (A)

ARIZONA DEPARTMENT OF HEALTH SERVICES

S8TANDARD QUALITY ASSURANCE PRCOCEDURES
INTOXILYZER MODEL 5000%

S8TANDARD CALIBRATION CHECK PROCEDURE

Agency Date Time
Intoxilyzer Serial# Location
QA Specialist

(Print Name)

( ) 1. Pour a standard alcohol solution of known value into a
clean dry simulator jar and assemble the simulator.
Insure that a tight seal has been made.

Standard value: 0. AC

( ) 2. Turn on the simulator and allow the temperature to
reach 34°C+.2°C.

( ) 3. Set Intoxilyzer mode selection in the ACA mode by
switching mode selection switch #9 on or selecting "C"
on keyboard menu.

( ) 4. Attach simulator to the simulator entrance port on the
Intoxilyzer.

( ) 5. Intoxilyzer 5000 display reads "“READY TO START" or

"PUSH BUTTON".

) 6. Push Start Test button or press enter on keyboard.

) 7. Insert card in response to display.

)

)

8. Air blank completed.
9. Calibration check completed.
Test results 0. AC
10. Air blank completed.
) 11. When display reads Test Complete remove evidence card.
_ Attach the card to the completed checklist.
( ) 12. Return mode selection switch #9 to off position after
all calibration checks are complete or type Q and enter
on keyboard.

Lo K W W ¥

T
e

SIGNATURE

*WITH OR WITHOUT VAPOR RECIRCULATION AND WITH OR WITHOUT KEYBOARD
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EXHIBIT W
OPERATIONAL CHECKLIST

ARIZONA DEPARTMENT OF HEALTH SERVICES
STANDARD OPERATIONAL PROCEDURE

INTOXILYZER MODEL 5000
WITH VAPOR RECIRCULATION WITH KEYBOARD

AGENCY

NAME OF SUBJECT DATE
INSTRUMENT SERIAL NO. LOCATION OF TEST

OPERATOR TIME OF TEST

TEST RESULTS_O. AC SAMPLE COLLECTED YES NO

Immediately preceding the administration of the test the subject
was observed for 20 minutes from to

by

( ) 1. Display reads "READY TO START" or "PUSH BUTTON TO START

TEST". Breath tube is warm to touch.

2. Push Start Test button.

3. Insert card in response to display.

Input information in response to display.

5. Air Blank completed.

6. Insert mouthpiece into breath tube. Have subject blow
as long as possible. Result 0. AC.

( ) 7. a. If this sample is to be saved, remove end caps and

attach collector device. Push Start .Test button.

— i — — —
o
.

OR
( ) b. If this sample is not to be saved, push Start Test
button immediately.
OR

c. If sample purge begins immediately, go to step 8.
8. Air blank completed.
9. a. If a sample is saved, detach collector device and
firmly cap both ends. Push Start Test button.

—

OR
( ) b. If a sample is not saved, push Start Test button
immediately.
OR
( ) c. If display reads "TEST COMPLETE", go to step 10.
( ) 10. When display reads "TEST COMPLETE", remove test record
card.

DHS/DSLS/Form C132
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EXHIBIT WW
OPERATIONAL CHECKLIST

ARIZONA DEPARTMENT OF HEALTH SERVICES
STANDARD OPERATIONAL PROCEDURE
INTOXILYZER MODEL 5000
WITH VAPOR RECIRCULATION WITH KEYBOARD

DUPLICATE TEST - WITH SAMPLE CAPTURE OPTION

AGENCY

NAME OF SUBJECT DATE

INSTRUMENT SERIAL NO. LOCATION OF T